
REPUBLIC OF KENYA  

IN THE HIGH COURT OF KENYA AT NAIROBI 

PETITION NO.   OF 2023 

MILIMANI LAW COURTS 

[CONSTITUTIONAL AND HUMAN RIGHTS DIVISION] 

IN THE MATTER OF: CONTRAVENTION OF FUNDAMENTAL RIGHTS AND 

FREEDOMS UNDER ARTICLES 2 (1) & (4), 10 (2) (c), (b) & (d), 11 

(2) (c), 27 (1) & (2) & 40 (5) OF THE CONSTITUTION OF KENYA, 

2010. 

AND 

IN THE MATTER OF: CONSTITUTIONALITY OF SECTION 30 B OF THE COPYRIGHT 

ACT, 2001. 

AND 

IN THE MATTER OF: DISCRIMINATION OF A CATEGORY OF RIGHTS IN THE 

DISTRIBUTION OF A CATEGORY AND CLASS OF RIGHTS. 

BETWEEN 

RUEBEN KIGAME __________________________________________________________ 1
ST
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CELESTINE WAMBUI MBOGO ______________________________________________ 2
ND

 PETITIONER 
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RD
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VERSUS 
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ST
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ND

 RESPONDENT 

KENYA REVENUE AUTHORITY ___________________________________________ 3
RD

 RESPONDENT 

THE CABINET SECRETARY – YOUTH, SPORTS AND ARTS____________________ 4
TH

 RESPONDENT  

THE HONOURABLE ATTORNEY GENERAL ________________________________ 5
TH

 RESPONDENT 

AND 

PERFORMER RIGHTS SOCIETY OF KENYA ____________________________ 1
ST

 INTERESTED PARTY 

MUSIC COPYRIGHT SOCIETY OF KENYA _____________________________ 2
ND

 INTERESTED PARTY  

KENYA ASSOCIATION OF MUSIC PRODUCERS ________________________ 3
RD

 INTERESTED PARTY  

 

PETITION 



To; 

The High Court of Kenya, 

Milimani Law Courts, 

Nairobi. 

The humble petition of Rueben Kigame, Celestine Wambui Mbogo & Stanley Ahoya all of care 

of Post Office Box Number 76817-00620, Nairobi in the Republic of Kenya showeth as 

follows: 

A. DESCRIPTION OF THE PARTIES: 

1. The name of the 1
st
 Petitioner is Rueben Kigame, a Kenyan Citizen and a male adult of 

sound mind, a resident of Nairobi in the Republic of Kenya presenting this petition as a 

matter of public interest pursuant to Article 22 (2) (C), 258 (1), 258 (2) (c) of the 

Constitution of Kenya, 2010. 

2. The name of the 2
nd

 Petitioner is Celestine Wambui Mbogo, a Kenyan Citizen and a 

female adult of sound mind, a resident of Nairobi in the Republic of Kenya presenting 

this petition as a matter of public interest pursuant to Article 22 (2) (C), 258 (1), 258 (2) 

(c) of the Constitution of Kenya, 2010. 

3. The name of the 3
rd
 Petitioner is Stanley Ahoya, a Kenyan Citizen and a male adult of 

sound mind, a resident of Nairobi in the Republic of Kenya presenting this petition as a 

matter of public interest pursuant to Article 22 (2) (C), 258 (1), 258 (2) (c) of the 

Constitution of Kenya, 2010. 

4. The Petitioners’ address of service for purposes of these proceedings is care of Gitonga 

Mureithi & Co. Advocates, P.O. Box 76817-00620, Nairobi, 5
th 

Floor, Westpark Towers, 

Parklands Road, Nairobi. Email: info@nairobi-legal.co.ke. Phone: 0746160060. 

5. The Petitioners’ address of service for purposes of these proceedings is care of Gitonga 

Mureithi & Co. Advocates, P.O. Box 76817-00620, Nairobi, 5
th 

Floor, Westpark Towers, 

Parklands Road, Nairobi. Email: info@nairobi-legal.co.ke. Phone: 0746160060. 

6. The 1
st
 Respondent, Kenya Copyright Board, is a State Corporation under the Ministry 

of Youth Affairs, Sports and the Arts - State Department for Youth Affairs and the Arts. 

It was established pursuant to section 3 of the Copyright Act 2001 and mandated with 

the administration and enforcement of copyright and related rights. It is responsible for 



organizing legislation on copyright and related rights; conducting training programmes 

on copyright and related rights; enlightening and informing the public on matters related 

to copyright; licensing and supervising the activities of collective management societies; 

and maintaining an effective databank on authors and their works. 

7. The 2
nd

 Respondent, The Kenya Trade Network Agency (KenTrade) is a state agency 

established by the National Government of Kenya designated with easing cross-border 

trade through the establishment, management, and implementation of the first National 

Electronic Single Window System in the Republic of Kenya. It is tasked with the collection 

of the Blank Media Levy. Its address of service is care P.O. Box 36498-00100, Nairobi and 

Embankment Plaza, 1
st
 Floor, Longonot Road, Upper Hill, Nairobi. 

8. The 3
rd
 Respondent, Kenya Revenue Authority (KRA), is an agency of the Government 

of Kenya that is responsible for the assessment, collection and accounting of all revenues 

that are due to the government in accordance with the laws of Kenya. Its address for 

service is Times Tower Building, Haile Selassie Avenue, P. O. Box 48240 - 00100 KRA 

Headquarters, Times Tower, Haile Selassie Avenue, Nairobi. 

9. The 4
th
 Respondent, The Cabinet Secretary- Youth, Sports and Arts, is an office 

established pursuant to Article 152 of the Constitution of Kenya 2010 and is the line 

ministry under which the 1
st
 Respondent falls. His address for service is care of Ministry 

of Youth Affairs, Sports and The Arts. Kenya National Library Services Headquarters. 

Upper Hill. P.O. Box 49849-00100. Nairobi.  

10. The 5
th
 Respondent, the Honourable Attorney General, has been sued in this Petition as 

the legal representative of the Government of Kenya within the meaning of Article 156 

of the Constitution of Kenya, 2010 and Section 31 of the Sixth Schedule thereof. The 1
st
 

Respondent has a constitutional obligation to advise the government on laws and their 

conformity to the Constitution. His address of service for purposes of this Petition is care 

of Hon. Attorney General’s Chambers, Sheria House, Harambee Avenue, P.O. Box 

40112-00100, Nairobi. 

11. The 1
st
 Interested Party, Performer Rights Society of Kenya, is a body corporate registered 

as a Company Limited by Guarantee. It is one of the bodies licenced from time to time 

to collect revenue for artists as a collective management organization (CMO) by the 1
st
 

Respondent. 



12. The 2
nd

 Interested Party, Music Copyright Society of Kenya, is a body corporate 

registered as a Company Limited by Guarantee. It is one of the bodies licenced from 

time to time to collect revenue for artists as a collective management organization 

(CMO) by the 1
st
 Respondent. 

13. The 3
rd
 Interested Party, Kenya Association of Music Producers, is a body corporate 

registered as a Company Limited by Guarantee. It is one of the bodies licenced from 

time to time to collect revenue for artists as a collective management organization 

(CMO) by the 1
st
 Respondent.  

B. LEGAL FOUNDATIONS, APPLICABLE CONSTITUTIONAL AND LEGAL PROVISIONS OF 

THE PETITION 

1. The Preamble of the Constitution of Kenya, 2010, recognizes the aspirations of all 

Kenyans for a government based on the essential values of human rights, equality, 

freedom, democracy, social justice and the rule of law. 

2. Article 2 (1) of the Constitution of Kenya pronounces the supremacy of the Constitution 

and provides that the constitution binds “all state organs at all levels of government”. 

3. Article 2 (4) of the Constitution renders any act or omission in contravention of the 

constitution invalid. 

4. Article 10 of the Constitution sets out national values and principles of governance which 

bind all state organs, state officers, public officers and all persons. 

Among the national values and principles of governance are: 

a) The rule of law; 

b) Human dignity; 

c) Equality; 

d) Human Rights; 

e) Good governance; 

f) Integrity; 

g) Transparency; 

h) Accountability; and 

i) Sustainable development. 

5. Article 11 of the Constitution provides: 



(1)  This Constitution recognises culture  as  the foundation of the nation and as the 

cumulative civilization of the Kenyan people and nation.  

(2) The State shall—  

(a)  promote all forms of national and cultural expression through literature, the arts, 

traditional celebrations, science, communication, information, mass media,  

publications, libraries and other cultural heritage; 

(b) recognise the role of science and indigenous technologies in the development of the 

nation; and 

(c)  promote the intellectual property rights of the people of Kenya. 

6. Article 27 of the Constitution provides: 

27. (1) Every person is equal before the law and has the right to equal protection and 

equal benefit of the law.  

 (2) Equality includes the full and equal enjoyment of all rights and fundamental freedoms.  

 (4) The State shall not discriminate directly or indirectly against any person on any 

ground, including race, sex, pregnancy, marital status, health status, ethnic or social 

origin, colour,  age,  disability,  religion,  conscience, belief, culture, dress, language 

or birth.  

 (5) A person shall not discriminate directly or indirectly against another person on any 

of the grounds specified or contemplated in clause (4).  

7. Article 40. (5) provides:  

The State shall support, promote and protect the intellectual property rights of the 

people of Kenya.   

C. THE IMPUGNED SECTION OF THE COPYRIGHT ACT, 2001 

1. Section 30 B of the Copyright Act, 2001 provides:   

30 B. Collection and payment of royalty 

(1) Subject to the provisions of sections 28 and 30 of this Act, the Kenya Revenue 

Authority or any other designated entity by the Board shall collect royalties on behalf 

of collective management organizations licensed to represent performers and owners of 

sound recordings. 



(2) All claims for compensation under this section shall be made through the 

collective management organizations representative of performers and producers of 

sound recordings. 

(3) The level of the royalty payable shall be agreed between the collective 

management organization representative of performers and producers of sound 

recordings and the organization representative of manufacturers and importers of audio 

recording equipment, audio blank tape and media intended for recording or failing such 

agreement by the Board. 

(4) The Board shall determine and, by notice in the Gazette, publish the share of the 

private copying remuneration applicable to the respective rights holders. 

D. THE FACTS 

1. That the Blank tape levy, also known as the private copying levy is a levy on blank 

recording media meant to compensate the rights holder for the private noncommercial 

copying of his works. This is levied upon both the blank media and blank recording 

media such as DVDs, flash disks. questions for adjudication impact every citizen of Kenya 

who is a copyright owner and/or publisher. 

2. That the impugned sections of the law exclude one category/ class of works represented 

by the 2
nd

 Interested Party. 

3. That the Blank Tape Levy that has been collected is about to be distributed to two 

categories excluding an entitled class category of rights who are excluded by dint of the 

impugned law. The law only envisages distribution to copyright holders represented by 

the 1
st
 and 3

rd
 Interested Parties. The 3

rd
 Respondent has by a letter dated 10

th
 August 

2023 requested for the funds from the 2
nd

 Respondent and it is apparent the process of 

release of the funds for distribution has been initiated. 

4. That further, the levy will be distributed in a manner that may be found to have been 

unlawful and using a law that may be found to be unconstitutional. It is impossible to 

reverse the payments and compensate the copyright holders in the excluded class and 

category of rights not provided for in the impugned section (Section 30 B of the 

Copyright Act, 2001). 

 

 



E. VIOLATION OF THE CONSTITUTION AND FUNDAMENTAL RIGHTS AND FREEDOMS 

1. That to the extent that Section 30 (B) of the Copyright Act 2001 offends Articles 36, 43, 

44 and 46 of the constitution the said section is unconstitutional and void. 

2. That to the extent that Section 30 (B) of the Copyright Act 2001 discriminates against a 

category/ class of rights, the same offends Articles 2 (1) & (4), 10 (2) (c), (b) & (d), 11 (2) (c), 

27 (1) & (2) & 40 (5) of the Constitution, and is void. 

3. That specifically, to the extent that Section 30 B excludes the copyright holders 

represented by the 2
nd

 Interested Party being rights under the category class of owners 

of copyright for: Authors, Composers, Publishers and Arrangers from benefiting from 

the Blank Media Levy, section offends Articles 2 (1) & (4), 10 (2) (c), (b) & (d), 11 (2) (c), 27 

(1) & (2) & 40 (5) of The Constitution of Kenya, 2010 of the constitution and is void. 

4. That the continued existence of the impugned section [Section 30 B] of the Copyright Act 

contravenes the Petitioners’ cultural, economic and moral rights. 

5. That to the extent that the Respondents have not taken steps to initiate law reform 

resulting in the amendment of the impugned law [Section 30 B of the Copyright Act 

2001], the omission violates Article 10 of the constitution. 

F. PRAYERS 

Your Petitioner humbly prays for the following orders: 

1. A declaration that section 30 B of the Copyright Act 2001 offends Articles 11 (2) (c), 27 

(1) & (2) & 40 (5) of the Constitution of Kenya and is void. 

2. Writs of prohibition, permanently prohibiting the distribution of the Blank Tape/ Media 

Levy, until such time as the impugned section of the law (Section 30 B) shall have been 

replaced with a law that provides for distribution of the levy to all categories/ classes of 

copyright holders. 

3. Writs of mandamus directing the 2
nd

 Respondent, in the exercise of powers bestowed 

by Sections 5(d) and 5(g) of the Copyright Act to institute amendments to the Copyright 

Act, and replace the impugned section (Section 30 B), to provide for the distribution of 

the Blank Tape/ Media Levy to all categories/ classes of copyright owners. 

4. Any other further orders, directions, declarations and remedies as this Honourable court 

may deem fit and just in the circumstances. 

5. An order on costs. 



Dated at Nairobi this … 12
th
 … day of … September … 2023. 

 

Gitonga Mureithi & Co. Advocates 

Advocates for the Petitioner 

 

Drawn & Filed by: 

Gitonga Mureithi & Co. Advocates, 

5
th
 Floor, West Park Towers, 

Parklands Road, 

P. O. Box 76817 – 00620, 

Nairobi. 

Email: info@nairobi-legal.co.ke 

Phone: 0746160060 

Practice No. LSK/ 2023/ 06133  

 

To Be Served upon: 

Kenya Copyright Board, 

5
th
 Floor, NHIF Building, 

Community, Ngong Road, 

Nairobi. 

Email: info@copyright.go.ke  

 

The Cabinet Secretary, 

Youth Affairs, Sports & Arts, 

Kencom House, 

P. O. Box 49849-00100, 

Nairobi. 

E-mail: psoffice@minspoca.go.ke/ csoffice@minspoca.go.ke  

Telephone: Tel. +254 020 2251164. 

 

Music Copyrights Society of Kenya, 

Waiyaki Way, (Outer Road) Westlands, 

Nairobi. 

Email: info@mcsk.or.ke  
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mailto:info@copyright.go.ke
mailto:psoffice@minspoca.go.ke
mailto:csoffice@minspoca.go.ke
mailto:info@mcsk.or.ke


Performers Rights Society of Kenya, 

Westlands, Jumuia Place, 

Lenana Rd, 

Nairobi. 

Email: info@prisk.or.ke  

 

Kenya Association of Music Producers, 

Westlands, Jumuia Place, 

Lenana Rd, 

Nairobi. 

Email: info@kamp.or.ke  
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